
HIGH COURT FORM NO.(J) 2.
HEADING OF JUDGMENT ON ORIGINAL SUIT.

                               District :   Sonitpur. 

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR.

Present : Sri M. Kalita,
     Civil Judge,
     Sonitpur, Tezpur. 

   Friday the   3Ist day of August, 2012.

      Title Suit NO. 17 of 2009.

1.  Sri Swapan Kumar Dhar,
S/O Late Satyendra Mohan Dhar,
resident of Dhekiajuli town,
PO Dhekiajuli,
Dist. Sonitpur, (Assam) .……..    Plaintiff.  

–VERSUS–
     1.  Sri Mahesh Tanti, 

     S/O Late Ghasiram,
     resident of Dhekiajuli town, 
     Ward No.6,Mouza -Borsola,
     Dist.Sonitpur(Assam).
2. Md. Badaruddin,
     S/O Late Chand Mian,
     resident of Dhekiajuli town, 
     Ward No.6,Mouza -Borsola,
     Dist.Sonitpur(Assam).   
2. Md. Idrish Ali,
     S/O Md. Fazar Ali,
     resident of Rup kuwar Jyoti Pd. Path,
     Ward No.6,Mouza -Borsola,
     Dist.Sonitpur(Assam).   ..............                 Defendants.

This suit coming on for final hearing  or having been 

heard on 16th day of August,2012. 

Mr.  S.Bortharkur , Advocate   ...    For the Plaintiff
 Mr. J. Sundi, Advocate  ....  For the defendant.

And having stood for consideration this day, the 

3Ist  August, 2012 the Court delivered the following 

Judgment : 



 J     U   D  G  M   E  N  T  
    

1. This is the suit for specific performance of contract for 

sale of the suit land. The suit is valued at        Rs. 5,11,500/-  and 

the requisite court fee is paid accordingly. 

2. The plaintiff has narrated his case as thus:

The defendant No.1 Mahesh Tanti being the owner of 

the land measuring 1 bigha 4 kathas 6 lessas covered by Dag No. 

517 and Periodic Patta No. 154 situated at Dhekiajuli town, 3 rd part 

under  Borsola  Mouza  and  within  the  District  Sonitpur,  which  is 

specifically mentioned in the schedule “A” of the plaint, took a loan 

amounting to         Rs. 1,50,000/- from one Md. Hydar Hussain by 

mortgaging  the  said  suit  land  by  executing  an  un-registered 

Mortgaged Deed on 05-01-08. Then in the middle part of March, 

2008 the defendant No.1 expressed his willingness to sell the said 

land and conveyed his willingness to plaintiff through the defendant 

No.2, the cultivator of Hydar Hussain. As said Hydar Hussain also 

expressed  his  no  objection  so  the  plaintiff  and  defendant  No.1 

mutually fixed the sale price of the land at Rs.5,11,500/- on 30-03-

08 in presence of said Hydar Hussain as witness. Then both plaintiff 

and defendant No.1 executed an unregistered agreement for sale on 

same day with terms and conditions of payment of Rs. 2,50,000/- as 

advance money on same day and execution and registration of sale 

deed within six months from 30-03-08 at the cost of the plaintiff. It 

was also decided that in case of default the plaintiff shall be entitled 

to resister the sale deed through the process of law. And such a way 

a concluded contract came into existence between the plaintiff and 

defendant No.1.  But the defendant neglected and failed to execute 

and register the sale deed within the period of six months  from the 

date of agreement even after repeated request made by plaintiff, 

though  the  plaintiff  was  ready  and  willing  to  pay  the  balance 

amount. 
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3. The plaintiff has further stated in the plaint that in the 

last part of May, 2009 the plaintiff came to know that the defendant 

No.1 had gifted/sold some portion of land which mentioned in the 

schedule  “B”  of  the  plaint  to  defendant  No.2  on  03-06-09  by 

executing and registering the Sale Deed with most surreptitiously by 

taking Rs. 22,000/- . The gift deed was registered on 29-03-08. But 

it  was  not  a  gift  deed.  It  was  actually  sale  deed  executed  by 

defendant No.1 in favour of defendant No.2.  

4. The plaintiff’s further case is that the defendant No. 1 

without  having  any  right  or  authority  due  to  subsistance  of 

concluded contract with the plaintiff, had sold the land to defendant 

No.2. The defendant No.2 had also the full  knowledge about the 

said concluded contract as he was a witness of the said contract. 

And during the pendency of the suit instituted by the plaintiff, the 

defendant  No.2  most  illegally  and  surreptitiously  and  without 

knowledge of plaintiff sold the said schedule “B” suit land to one Md. 

Idrish  Ali  (now  impleaded  as  defendant  No.3)  on  14-09-09  vide 

registered Sale Deed No. 1-1546 of 2009 dated 15-09-09. The said 

sale is illegal during the pendency of suit. The plaintiff has filed the 

suit for eviction of defendant No. 3 from said schedule “B” land.     

5. The cause of action for the suit arose on and from 30-

03-08,  28-08-08,  29-08-08,03-06-09  and  thereafter  at  Dhekiajuli 

and within the jurisdiction of this Court.  

The Plaintiff has prayed for a decree - 

(i)  for  specific  performance  of  contract  against  the 

defendant  Nos.  1,2  and  3  for  sale  of  the  suit  land  described  in 

schedule “A”.

(ii)  for  registration  of  Sale  Deed  as  per  provision  of 

Order 21 Rule 34 of CPC in case of negligence, refusal or failure of 

defendant to obey the decree.

(iii) for alternative relief with compensation for damage 

to the extent of Rs. 5,11,500/- in addition to compensation u/s 73 of 
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Indian Contract Act.

(iv) for the cost of suit. 

 

6.               After receiving the summon, only the defendant No.1 

has contested the suit by filing the written statement on the grounds 

that there is no cause of action for the suit,  suit is not maintainable 

in its present form; the plaint is not properly signed, verified, not 

supported by affidavit,  the suit is barred by principle of estoppel, 

waiver and acquiescence and the suit is barred by limitation.  

7.  The defendant No.1 has   denied all  the averments of 

the plaintiff. Further he has denied the fact regarding subsistance of 

any  concluded  contract  between  him  and  plaintiff  or  any 

unregistered agreement. As there is no such concluded contract so 

he  has  full  right  and  authority  to  deal  with  the  property  in  any 

manner so he desires. The plaint is false, baseless and concocted. 

So, the plaintiff is not entitled to the relief claimed by him. Hence, 

the defendant No.1 has prayed for dismissal of the suit with cost 

and compensatory cost of Rs. 3000/- as per provision of section 35-

A of CPC.

8. The defendant No.2 and 3 have failed to turn up after 

receiving the summons.  So, the case has been taken up exparte 

against them.  

9.         Upon perusal of pleading and hearing  both sides, the 

following issues are framed :-

1.     Whether there is cause of action for the suit?

2.  Is the suit is barred by limitation? 
3.  Is the suit maintainable in its present form? 
4.   Whether  the  plaintiff  entered  into  a  concluded  

contract   with the defendant No.1 for selling a plot  of 
land measuring 1 bigha 4 kathas and 6 lessas as described 
in the schedule “A” to the plaint,  fixing  the  sale 
consideration at Rs. 5,11,500/- and paid a sum of   Rs. 
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2,50,000/- being  the  advance  sale  consideration  and  
executing an unregistered  agreement on 30-03-2008 ?

5. Whether  the  defendant  No.1  failed  to  perform  his  
part of contract inspite of repeated request of the 

plaintiff, by accepting the remaining amount of  sale 
consideration? 

6.  Whether  the  defendant  during  the  subsistence  of  
the concluded contract, gifted/sold a part of the suit 

land measuring 1 katha described in schedule “B” to the plaint 
to  the  defendant  No.2 

by executing a registered deed on 29-08-2008, who 
later on, sold the schedule “B” land to the defendant No. 3 on 
14-09-2009 during the pendency of the suit in the Court?

   
7.   Whether the plaintiff is entitled to a decree as prayed 
for?

8. What other relief/relieves the plaintiff entitle to?

10.           During the course of hearing, the plaintiff has examined 

2 PWs including himself and  exhibited 4 kinds of    documents in 

support of his   case.

The documents exhibited by PWs as follows :-

1.  Ext. 1  - The Agreement dt. 30-03-08. 

2.  Ext. 2 - The Deed No. 1353/08 dt. 

29-08-08

3.  Ext. 3 - The Sale Deed No. 1-1546/09 dt. 

14-09-09  

            4.    Ext. 4 - The Mortgage Deed dt.15-01-08. 

On the other hand, the defendant No.1 has neither 

adduced any evidence nor examined any witness in support of his 

case.  

11.        I have also heard arguments from learned counsel of 
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both sides and  anxious consideration is given to the submission of 

learned counsels while deciding the issues. 

12. So, on the backdrop of aforesaid materials on record, 

I like to discuss the issues one by one for finally deciding the suit.    

                 

Issue No. 1.

13. Whether there is cause of action for the suit   ?  

Regarding this issue, the defendant No.1 has contended 

in the written statement that there is no cause of action for the suit 

because there is no any subsisting concluded contract between him 

and the plaintiff. On the other hand, the plaintiff has alleged in the 

plaint and has contended in his evidence that the defendant No.1 

entered into a contract with him by receiving the advance amount of 

RS. 2,50,000/- in connection with the sale of suit land. The contract 

was made by virtue of signing a Deed of Agreement on 30-03-08. 

The plaintiff (PW 1) has exhibited the said Deed of Agreement as 

Ext.1 and examined the PW 2 who was present during signing of the 

agreement. 

So, considering the above position of material facts, I 

find that this Court has to decide some issues in the suit. And for 

that reason, I am of the opinion that there is the cause of action for 

the suit. And for this reason, the issue is decided in affirmative. 

Issue No. 2.

14. Is the suit is barred by limitation?  

Regarding this issue, the defendant No.1 has contended 

in his written statement that the suit is barred by limitation. But on 

meticulous examination of material on record, it is found that the 

defendant NO.1 has failed to prove the said contention either by 

documentary evidence or by oral evidence. On the other hand, on 

bare reading of plaint, it is found that the suit has been filed for 
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decree of specific performance  on the basis of deed of agreement 

made by both parties on 30-03-08. So, considering such fact, I am 

of  the  opinion  that  the  suit  has  been  filed  within  the  period  of 

limitation. And for this reason, this issue is decided in negative. 

Issue No. 3.

15. Is the suit maintainable in its present form?   ?  

Regarding this issue, the defendant No.1 has contended 

in his written statement that the suit is not maintainable. But he has 

failed  to  substantiate  his  said  contention  either  by  documentary 

evidence or by oral evidence. On the other hand, on bare reading of 

plaint, it is found that the plaintiff has instituted the suit for a decree 

of specific performance on the basis of concluded contract made by 

him with the defendant No. 1 on 30-03-08 regarding sale of suit 

land mentioned in schedule “A”.

So,  considering  such  material,  I  find  that  the  suit  is 

maintainable in its present form, because the plaintiff can take the 

recourse  of  legal  action  for  specific  performance  of  concluded 

contract. And for this reason, this issue is also decided in affirmative. 

Issue No. 4. 

16. Whether the plaintiff entered into a concluded contract 

with the defendant No.1 for selling a plot of land measuring 1 

bigha 4 kathas and 6 lessas as described in the schedule “A” to the 

plaint fixing the sale consideration at Rs. 5,11,500/- and paid 

a sum of   Rs. 2,50,000/- being the advance sale consideration and 

executing an unregistered  agreement on 30-03-2008 ? 

Regarding this issue, the plea of plaintiff as appears in 

the plaint as well as in his evidence that the defendant No.1 entered 

into a concluded contract regarding the sale of suit land of schedule 

“A” of the plaint by executing an unregistered deed of agreement on 
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30-03-08 by receiving the advanced amounting to Rs. 1,50,000/- out 

of  total  consideration  fixed  at  Rs.  5,11,500/-  in  presence  of 

defendant No.2 and one Hydar Hussain who had took part in the 

discussion  that  held  between  plaintiff  and  defendant  No.1.  The 

plaintiff  has  also  asserted  same  plea  in  his  evidence.  He  has 

substantiated the plea by exhibiting the said unregistered Deed of 

Agreement  dated  30-03-08  as  Ext.1.  He  has  also  prove  the 

signatures  of  defendant  No.1  as  Ext.  1(4)  to  Ext.  1(6).  As  the 

defendant side has not contradicted the evidence of PW 1 by cross-

examining  him so the evidence of PW 1 (plaintiff) is found reliable 

and cogent. 

The  PW  2  one  of  the  attesting  witness  of  the  said 

Agreement has supported the evidence of PW 1 by stating that the 

defendant No.1 signed the agreement in his presence and the total 

sale price as well as the amount of advance money were also fixed 

in his presence by both parties. PW 2 has also proved his signature 

on  the  Agreement  as  Ext.1(9).  As  his  evidence  has  not  been 

contradicted by defendant side so his evidence is also found reliable 

and trust-worthy.

 

17.  On  the  other  hand,  though  the  defendant  No.1  has 

stoutly denied the said plea of plaintiff in his written statement but 

he has failed to substantiate his contention either by supportive oral 

or documentary evidence. So, his contention is found not acceptable 

without corroborative evidence. 

So, from the appreciation of evidence of PWs and also 

on close scrutiny  of  Ext.1  it  is  found that  both  the  plaintiff  and 

defendant No. 1 executed the unregistered agreement by inserting 

clear, definite terms and conditions precisely. I do not find any other 

materials  in  the  case  record  to  hold  the   opinion  otherwise. 

Moreover, the plaintiff has established his readiness and willingness 

to  perfrom the  contract  by  supportive  evidence  of  PW who is  a 
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witness in whose presence the terms and conditions were fixed and 

also in whose presence the plaintiff expressed his such willingness 

and readiness to perfrom his part of contract. 

18.  And taking the note of above discussion, I am of the 

considered  opinion  that  the  plaintiff  entered  into  a  concluded 

contract with the defendant No.1 for sale of suit land mentioned in 

the schedule “A” of the plaint fixing the sale consideration at Rs. 

5,11,500/- and paid a sum of Rs. 2,50,000/- being the advance sale 

consideration and executed an  unregistered agreement on 30-03-

08. And for this reason, this issue is decided in affirmative.  

Issue No. 5. 

19.  Whether  the  defendant  No.1  failed  to  perform his  

part of contract inspite of repeated request of the plaintiff, by 

accepting the remaining amount of sale consideration? 

Regarding this issue, the plaintiff’s contention is that the 

defendant  No.1  failed  to  register  the  sale  deed  by  receiving  the 

balance amount  of  sale consideration Rs.  2,61,500/-  and also  by 

handing over ownership of the suit land to the plaintiff. The above 

contention  has  been  also  corroborated  by  reliable  and  cogent 

evidence of PW 1 and PW 2. The plaintiff has further contended that 

during the subsistance of  concluded contract  the defendant  No.1 

sold/gifted one part of land which is mentioned in the schedule “B” 

of the plaint to defendant No.2. The said contention has been also 

substantiated by corroborative evidence of PW 1 and PW 2. The 

plaintiff  has  supported  the  said  contention  by  exhibiting  the 

registered Sale/Gift Deed executed by defendant No.1 in favour of 

defendant No.2 as Ext.2. So, from the above position of facts, I am 

of the considered opinion that the defendant No.1 failed to perform 

his part of contract inspite of repeated request of the plaintiff  by 

accepting the remaining amount of sale consideration. 

And  for  the  reasons  stated  above,  this  issue  is  also 
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decided in affirmative. 

Issue No. 6. 

20. Whether  the  defendant  during  the  subsistence  of  the 

concluded contract, gifted / sold a part of the suit land measuring 1 katha 

described in schedule “B” to the plaint to the defendant No.2 by executing 

a registered deed on 29-08-2008, who  later  on,  sold  the  schedule 

“B” land to the defendant No.3 on 14-09-2009 during the pendency of the 

suit in the Court?   

Regarding this issue, the contention of plaintiff is that 

during the subsistance of concluded contract the defendant gifted 

the part of suit land mentioned in the schedule “B” of the plaint to 

defendant No.2 and thereafter the defendant No. 2 sold the land to 

defendant No.3 by executing registered deeds. So substantiate the 

said contention the plaintiff (PW 1) has exhibited the said Deeds as 

Ext.2 and Ext.3. The PW 2 has also corroborated such facts by his 

unshakened evidence.  On the other hand, the defendant No.1 has 

neither admitted such fact not specifically denied it in his written 

statement. 

21. So, taking the note of above position of fact and also 

after doing close scrutiny of Ext.2 and 3, I am of the considered 

opinion  that  the  defendant  No.1  during  the  subsistance  of  the 

concluded contract, gifted/ / sold a part of the suit land measuring 1 

katha described in schedule “B” to the plaint to the defendant 

No.2                                                                              by  

executing a registered deed on 29-08-2008, who later  on,  sold 

the schedule “B” land to the defendant  No.  3  on  14-09-2009 

during the pendency of the suit.

And  for  the  reasons  stated  above,  this  issue  is  also 

decided in affirmative. 
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Issue No. 7 and 8. 

22.  Whether the plaintiff is entitled to a decree as prayed 

for and what other relief/relieves the plaintiff entitle to?   

I like to discuss these issues together as both issues are 

inter-related. 

23. From the above discussion of Issue Nos. 4,5 sand 6, it is 

found hat though the plaintiff is ready and willing to perform his part 

of contract but the defendant No.1 has failed to perfrom his part. 

Even the defendant No.2 and defendant No. 3 have failed to contest 

the  suit.  And  in  absence  of  defendant  Nos.  2  and  3,  I  find  it 

appropriate to hold the view that the subsequent purchaser have 

failed  to  prove  that  they  had  no  knowledge  regarding  the  prior 

contract that existed between the plaintiff and defendant No.1. So, 

the  subsequent  execution  of  any  registered  Deeds  in  connection 

with suit land are found null and void and inoperative in law. 

So, for the reasons stated above, I am of the opinion 

that  the  plaintiff  is  entitled  to  a  decree  of  specific  performance. 

Moreover,  considering the facts  and circumstances of the case,  I 

find that the suit is deserved to be decreed on contest with cost on 

following reliefs:

(a)  for  specific  performance  of  contract  against  the 

defendant  Nos.  1,2  and  3  for  sale  of  the  suit  land  described  in 

schedule “A” and for their eviction from the land.

(b)  for  registration  of  Sale  Deed  as  per  provision  of 

Order 21 Rule 34 of CPC in case of negligence, refusal or failure of 

defendant to obey the decree.    
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24.            The suit is decreed on contest with cost for the following 
reliefs :   

(a)  for  specific  performance  of  contract  against  the 
defendant  Nos.  1,2  and  3  for  sale  of  the  suit  land  described  in 
schedule “A” and for their eviction from the land.

(ii)  for  registration  of  Sale  Deed  as  per  provision  of 

Order 21 Rule 34 of CPC in case of negligence, refusal or failure of 

defendant to obey the decree.

 

 Prepare decree accordingly.
    
25. Judgment is pronounced in an open court, written on 

separate sheets and enclosed with the case record.

26. Given  under  my hand  and  seal  of  this  court,  I  have 

signed and delivered this  judgment  on this  3Ist  day of   August, 

2012.

(M. Kalita)
Civil Judge,

Sonitpur, Tezpur

Dictated and corrected
by me .

        (M. Kalita) 
    Civil Judge,
Sonitpur, Tezpur
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Typedby me

(R.Hazarika)
steno
  


